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Sources of law on the requirements and procedure for the recognition and ENFORCEMENT of foreign court rulings in Montenegro

Relevant Laws: 

1. Law on Resolving Conflict of Laws with Regulations of Other Countries 
2. Law on Executive Procedure  
3. Insolvency Law 
The Law on Executive Procedure includes only one provision relating to the recognition and enforcement of foreign court rulings. Article 12 of the said Law prescribes that the enforcement of a foreign court ruling may be ordered and enforced in line with the Law if such ruling meets the requirements for the recognition and enforcement prescribed by law or by international treaty or agreement. 


The most important Law governing the requirements and procedure of recognition and enforcement of foreign court rulings is the Law on Resolving Conflict of Laws with Regulations of Other Countries. The Law was enacted in 1982, with amendments and supplements thereto approved in 1996. Since gaining independence, it has been enforced as a piece of Montenegrin legislation. 


Article 86 of the said Law prescribes that a ruling of a foreign court shall have the same status as the ruling of the court of Montenegro and that it shall produce legal effects in Montenegro only if recognized by a court of Montenegro. 


In order to have such a ruling recognized in Montenegro, the following requirements must be met:

· A foreign court ruling should be final and, if the enforcement thereof is required, it should be enforceable. The final and enforceable character of a ruling shall be evaluated according to the law of the country where such ruling was taken. The final and enforceable character of a ruling shall be corroborated by the confirmation of the competent foreign court or another authority. A party requesting the recognition and enforcement thereof shall be under an obligation to table such confirmation.   
· Failure to exercise the right of defense is a reason to decline to recognize a foreign court ruling. The court does not consider ex officio whether a party was given an opportunity to participate in the procedure and to present their defense, but it acts only upon an objection lodged by the person against whom the ruling has been made. Whether the person against whom the ruling has been made was offered an opportunity to participate in the procedure shall be considered based on whether that person was served the summons, action or ruling instituting the proceedings or whether the person concerned was left enough time to prepare their defense.

· The exclusive competence of a national court or another authority in a particular matter shall also be a bar to recognize a foreign court ruling. The exclusive competence of a national court exists in the family and law relations and in proceedings concerning real estates. 
· The existence of a national court’s final ruling on one and the same matter shall also be a reason to decline to recognize a foreign court ruling. Recognition shall be declined also if any recognized ruling already made by a foreign court on one and the same matter exists, taking into consideration that a foreign court ruling shall be equal upon its recognition to the national one. The court shall ex officio take care of the existence of a final judgment or already recognized foreign court ruling on one and the same matter.
· Paragraph 2 in Article 90 of the Law  provides for that the court shall stay the recognition of a foreign court ruling if proceedings involving the same matter between the same parties have been brought in a national court, until such time as the original proceedings are completed. If such proceedings are completed by a judgment on the merits, than it is about res judicata – which is a reason to reject the recognition in the sense of paragraph 1 of the same Article. 
· A foreign court decision shall not be recognized if it is contrary to the public order. The court shall, ex officio, take care of whether there is a violation of the public order.  
· The existence of reciprocity is a requirement to recognize a foreign court ruling. It is enough that there is a factual reciprocity, i.e. that a country concerned recognizes and enforces Montenegrin court rulings. The existence of reciprocity is assumed until evidence to the contrary is presented. In the case of a doubt as to the existence of such reciprocity, a clarification shall be provided by the ministry responsible for the judiciary.
The existence of reciprocity shall not be a requirement for the recognition and enforcement of a foreign court ruling made in matrimonial proceedings or proceedings for the establishment or denial of paternity or maternity, nor if the recognition or enforcement is sought by a Montenegrin national.


The Law includes also specific rules concerning the recognition of foreign court rulings on the status of Montenegrin nationals. A foreign court decision shall be recognized even where a foreign law was applied to the determination of the status of a Montenegrin national, which should have been governed by the law of the Montenegro, if such decision does not depart significantly from the law of Montenegro which governs the issue concerned.
When it is about a ruling of a foreign court relating to the personal status of a national of the country from which the ruling originates, when deciding on the recognition, the court examines only whether the requirements concerning res judicata, respect for the right of defense, the absence of a national ruling or previously initiated proceedings in the same matter in Montenegro respectively have been met. 
If a foreign court ruling relates to the personal status of foreigners who are not nationals of the country from which the ruling originates, such ruling shall be recognized only if it meets the requirements for the recognition in the country of which such persons are nationals. 

When it comes to the procedure for the recognition and enforcement of foreign court rulings, however, such procedure is under the competence of the court. The recognition of a foreign court ruling may be heard by the court as res principale or as preliminary point in other court proceedings, but with the effect on the procedure concerned.


Montenegro is currently drawing up the new Act on International Private Law. According to the draft text of the said Act, impediments to recognize a foreign court ruling are: the failure to exercise the right of defense; exclusive competence of Montenegrin courts; the existence of Montenegrin court or other authority’s final ruling or decision in the same matter respectively; and a violation of the public order. The existence of reciprocity shall not be a requirement for the recognition of a foreign court ruling. 
Bilateral agreements to which Montenegro is a signatory 

· Agreement between Montenegro and Serbia on Legal Assistance in Civil and Criminal Matters (Official Gazette of Montenegro – International Treaties, No. 4/2009)

· Agreement between Montenegro and Bosnia and Herzegovina on Legal Assistance in Civil and Criminal Matters (Official Gazette of Montenegro – International Treaties, No. 15/2010)

· Agreement between the State Union of Serbia and Montenegro and the Republic of Macedonia on Legal Assistance in Civil and Criminal Matters (Official Gazette of Montenegro – International Treaties, No. 22/2004)

All the foregoing Agreements include the identical requirements for the recognition and enforcement of court rulings. Court rulings are recognized and enforced if the following requirements have been met: 

1. a ruling is final and enforceable according to the law of a signatory state within the territory of which it was taken;

2. that, according to the law of  a country in which the recognition, i.e. enforcement of a ruling is requested, the rendering of such ruling in the matter concerned is not under the exclusive competence of a national court or another authority;

3. that a party that did not participate in the proceedings and against whom a court ruling was taken had been summoned appropriately and timely  to take part in the proceedings, and/or that it was represented appropriately according to the law of the signatory country within the territory of which it was taken;
4. that, within the territory of a signatory country in which the recognition and/or enforcement is requested, the same parties to the same matter were not pronounced a final ruling by a court or that no other foreign court ruling was recognized;

5. that, within the territory of a signatory country in which the recognition and/or enforcement is requested , no procedure was previously initiated, i.e. no proceedings have been instituted before a court by the same parties to the same matter;

6. that the recognition and/or  enforcement of a ruling is not contrary to the public order of a signatory country in which the recognition and/or enforcement is requested. 
The following Bilateral Agreements are in force in Montenegro: 

· Convention between SFRY and Kingdom of Belgium on the Recognition and Execution of Court Decisions Relating to Maintenance (signed in 1973, entered into force in 1976);
· Agreement between Yugoslavia and Austria on the Mutual Recognition and Execution of Rulings Concerning Maintenance (1961);

· Convention between SFRY and the Republic of France on the Recognition and Enforcement of Court Rulings in Civil and Trade Matters (signed in 1971, entered into force in 1972);

· Agreement between the FPRY and Greece on Mutual Recognition and Enforcement of Court Rulings (signed in 1959, entered into force in 1960);

As for the multilateral agreements, the European Convention on Recognition and Enforcement of Decisions Concerning Custody of Children and on Restoration of Custody of Children (1980) is in force in Montenegro.

Insolvency Law (Official Gazette of Montenegro, No. 1/11)

The Law includes the rules on cross-border insolvency, applicable law and the requirements and procedure for the recognition of a foreign proceeding. 

A court or an administrative proceeding is considered to be a foreign proceeding in a foreign country, including also any preliminary proceeding which is conducted with the aim of a collective settlement of creditors’ claims by means of reorganization, bankruptcy or liquidation in line with a regulation governing insolvency, in which proceeding the assets and operations of the debtor are subject to control or supervision by a foreign court or another competent authority.
A foreign procedure shall be recognized if the following requirements have been met:

- a request has been submitted by a representative, i.e. a person or body authorized to administer reorganization, bankruptcy or liquidation of the debtor’s assets and operations or to undertake actions as a foreign representative of such foreign proceeding;

- such request is accompanied by a decision to commence a foreign proceeding and to appoint a foreign representative, with such decision being translated into the language officially used in Montenegro and accompanied by an evidence it is enforceable according to the law of the foreign state concerned; 
- a confirmation issued by a foreign court or another authority has been submitted to corroborate the existence of a foreign proceeding and of the appointment of a foreign representative.
The court will decline to recognize a foreign proceeding if it is contrary to the legal order of Montenegro. 

The foregoing indicates that the existence of reciprocity is not a requirement that should be met for the recognition a foreign court ruling in insolvency proceedings. 

A foreign proceeding is recognized: 

- as a foreign main proceeding if it is conducted in a country where the debtor has the centre of their main interests;
- as a foreign non-main proceeding if the debtor has their business units in a foreign country. 

The recognition proceeding is carried out by the Commercial Court. The Court, in urgent proceedings, shall decide a request for the recognition of a foreign proceeding. 

