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cross border service of document
For the purpose of facilitating and ensuring cross border enforcement of court rulings rendered in civil and commercial matters, as well as for ensuring cross border service of judicial and extrajudicial documents by Montenegro, one Convention was adopted and 4 (four) Bilateral Agreements on Legal Assistance in Civil and Commercial Matters regulating these fields  were entered into. 
It is primarily about the Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters concluded in Hague – approved in the Tenth Session of the Hague Conference on International Private Law on November 15, 1965. 
The Parliament of Montenegro approved, on May 26, 2011, the Law on the Ratification of the Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters. The Law was published in the Official Gazette of Montenegro – International Treaties No. 7/11 as of June 08, 2011, and it was entered into force on June 17, 2011. 

The constitutional grounds for enacting the said Law are included in the Constitution of Montenegro, i.e. in the provisions of items 2 and 17 in paragraph 1 of Article 82 and in paragraph 1 of Article 91, according to which the Parliament of Montenegro ratifies international treaties. 

Upon the ratification of the foregoing Convention, Montenegro joined a large number of states that will enforce the Convention within the framework of their respective national legislations. Thereby, Montenegro made the Convention a component part of its national legislation. 

By enacting the Law on the Ratification of the Convention, standards for the enforcement thereof have been established for the purpose of a uniform application of the Convention by Signatory States.  

The aim of the Hague Convention, as stated in its Preamble, is to ensure timely service of judicial and extrajudicial documents abroad. Thereby, significant improvement in the organization of mutual judicial assistance and expediting the procedures before courts and competent authorities were reached with the aim to create appropriate mechanisms in order that judicial and extrajudicial documents to be served abroad shall be brought to the notice of the requested party in sufficient time. 
The Convention includes also the provisions prescribing that each Signatory State shall designate a Central Authority that will undertake to receive requests for service coming from other Signatory States, as well as the method of service, language, and the forms of request for service abroad and certificate of service respectively, and summary of documents to be served.
The Convention shall apply in relation to those Signatory States which did not present any objection to the accession of Montenegro to the Convention (Article 28, paragraph 2), respecting the 6-month deadline starting as of the date of the deposition by Montenegro of the instrument of accession with the Ministry of Foreign Affairs of the Netherlands. 

Regardless Montenegro entered into the Agreements on Mutual Legal Assistance in Civil and Criminal Matters with some Signatory States to the foregoing Convention, such States being also parties to the Hague Convention  on  Civil Procedure of 1954, based on the succession, the accession to the Convention will simplify the delivery of legal assistance in relation to those States as well.  In such manner, the service of judicial and extrajudicial documents abroad will be simplified at the same time. 

The provisions of Article 22 prescribes: “Where Parties to the present Convention are also Parties to one or both of the Conventions on civil procedure signed at Hague on 17th July 1905, and on 1st March 1954, this Convention shall replace as between them Articles 1 to 7 of the earlier Conventions.”
The accession to the Convention will ensure the delivery of legal assistance in civil matters in relation to the states with which Montenegro has not entered into bilateral agreements and which are not parties to the Hague Convention on Civil Procedure of 1954, and with which international legal assistance is carried out based on procedural regulations and according to the principle of the established factual reciprocity.
According to the provision of Article 25, the Convention does not exclude the enforcement of Bilateral Agreements that Montenegro entered into with individual states that are Signatories to the Conventions containing provisions on the matters governed by this Convention (on the Service Abroad of Judicial and Extrajudicial Document) regardless those states are at the same time Signatories to this Convention. 

This means that Bilateral Agreements governing the service abroad of judicial and extrajudicial documents, entered into by Montenegro with individual states both prior to and after the commencement of the enforcement of the Convention concerned, will continue to be applicable to the Signatory States.

According to the provisions of Articles 22 and 23, this Convention replaces or excludes partly the application of other Hague Conventions.

Article 21 of the Convention provides for a possibility for a Signatory State to the Convention to define in more details, prevent or restrict by its declaration the application of certain provisions thereof. When it comes to the cases of serving the documents concerned in particular, it is impossible to apply properly the provisions of the Convention without the mandatory previous check of whether the Signatory State requesting the provision of or which is requested to provide legal assistance in serving the documents concerned has given its declaration on certain provisions of the Convention.   
In the sense of the provision of Article 21 of the Convention, during ratification process,  Montenegro made the required declarations - such declarations being  component parts of the Law on the Ratification of the Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters – on the following provisions of the Convention: 
· Article 6 – Declaration on the Central Authority in charge of Service

· Certificate of service shall be completed by the court in charge of the service of documents concerned.
· Article 8 – Declaration on the direct service through foreign diplomatic or consular representatives. 
· Montenegro is opposed to the direct service of the documents through diplomatic or consular representatives according to Article 8 of the Convention within its territory, unless the document is to be served through diplomatic or consular representative upon a national of the State in which the document originates.
· Article 10 – Declaration on the direct service to persons abroad 
· Montenegro is opposed to the direct service as prescribed under Article 10 of the Convention. 
· Article 15 – Declaration on the requirements for judgments rendering
· Montenegro declares that courts in Montenegro may render an appropriate judgment if all the requirements of paragraph 2 in Article 15 of the Convention have been met.
· Article 16 – Declaration on the application for relief 
· Montenegro declares that the application referred to in Article 16 of the Convention will be declined as ungrounded if it is filed after the expiration of one year after the date of the judgment concerned. 
Authority in charge of the enforcement of the Convention 

The Ministry of Justice of Montenegro shall be the Central Authority that will undertake to receive requests for service coming from other Signatory States in the sense of Article 2 of the Convention, as well as the Authority that will undertake to receive the requests for service in the sense of Article 9 of the Convention. The Ministry of Justice as the Receiving and Dispatching Authority will receive incoming requests and forward them to Basic and Commercial Courts  for the purpose of the service of documents and, at the same time, as the Dispatching Authority, the Ministry will dispatch outgoing requests to the Central Authority of a Requested State for the service abroad of documents. The competent courts will serve documents through a direct delivery, and they will forward completed forms along with judicial and extrajudicial documents to the Central Authority, namely to the Ministry of Justice of Montenegro, whereas the Central Authority may request such documents to be composed or translated in the official language or one of the official languages of the Requested State in accordance with Articles 5 and 7 of the Convention. In the capacity of the Central Authority, the Ministry of Justice will complete the Certificate of Service in the form attached to the Convention or it may forward the Certificate directly to the Requesting State in the sense of paragraph 4 of Article 6 of the Convention, whereas taking into account an obligation to check whether the Signatory State (to the Convention) involved has made a reservation on the application of the Article concerned – Montenegro did not make any reservation on Article 6. Such direct forwarding of the Certificate between the Requesting State and the Central Authority or court of the Requested State accelerates the procedure and increases the efficiency thereof and, therefore, it is desirable in practice. Besides, the Convention provides for a possibility to serve documents through consular and diplomatic channels, meaning that judicial and extrajudicial documents may be sent to the authorities of the Requested State through consular representatives of the Requesting State. 
It is necessary to emphasize that the communication of the Authorities of the Signatory States to the Convention through the prescribed forms that are component parts of the Convention, in the sense of Article 7, is mandatory and that three forms have been prescribed, as follows: 
· Request for Service Abroad of Judicial or Extrajudicial Documents

· Certificate of Service 

· Summary of the Documents to be Served. 
The forms are trilingual ones, i.e. composed in English, French and Montenegrin. The delivery shall be as provided for by the Convention, after entering into force of the Convention.
Montenegro entered into Bilateral Agreements with the Republic of Serbia, Bosnia and Herzegovina, the Republic of Macedonia and the Republic of Croatia and it already enacted the Laws on the Ratification of the Agreements entered into with the foregoing States, namely: the Law on the Ratification of the Agreement Between Montenegro and the Republic of Serbia on Mutual Legal Assistance in Civil and Criminal Matters, published in the Official Gazette of Montenegro – International Treaties, No. 4/2009 as of October 20, 2009; the Law on the Ratification of the Agreement Between Montenegro and Bosnia and Herzegovina on Mutual Legal Assistance in Civil and Criminal Matters, published in the Official Gazette of Montenegro – International Treaties, entered into on December 14, 2010; the Law on the Ratification of the Agreement Between Federal Republic of Yugoslavia and the Republic of Croatia on Mutual Legal Assistance in Civil and Criminal Matters, published in the Official Gazette of Montenegro – International Treaties, entered into on March 03, 1998; the Agreement Between the State Union of Serbia and Montenegro and the Republic of Macedonia on Mutual Legal Assistance in Civil and Criminal Matters, published in the Official Gazette of Montenegro – International Treaties, entered into on December 22, 2004 according to the rules of succession. 
Service of judicial and extrajudicial documents according to the effective Agreements is carried out according to the provisions of Articles 3 and 4 of the Agreements pursuant to  which the legal assistance includes the service of submissions, notices and cases; the undertaking of procedural actions; the application of certain measures; the recognition and enforcement of court  rulings and arbitral awards; and the assignment  and taking over of criminal prosecutions. For the purposes of delivering legal assistance, courts and other competent authorities shall be considered as the cooperating authorities, with the Ministry of Justice of Montenegro acting in that capacity for Montenegro, whereas, in cases of general legal assistance related to the service and delivery of certain enactments, documents and notices and to undertaking certain procedural actions, courts and other competent authorities of the Signatory States shall communicate between themselves directly.

The provisions of the said Article  shall not preclude a communication through diplomatic and/or consular channels if  justifiable reasons exist therefore. 
For the purposes of both extending the cooperation in the area of legal assistance in civil and criminal matters and an effective exercise of rights and interests by citizens, the two States agreed, under the foregoing Agreements on the mutual legal assistance, legal protection and unrestricted access to courts and public authorities. 
Besides, the obligations to make a request, the contents of such request and official language to be used in requests and documents were specified as well. 

Acting upon a request is done without a delay and pursuant to the regulations of the Requested State, whereas the service of documents is evidenced by the Certificate of Service that is completed according to the regulations of the Requested State and with legal costs of a delivered legal assistance to be covered by each Signatory State within the territory of which they were incurred due to the legal assistance, unless  otherwise has been provided for under the Agreement concerned. 

Precise statistical data on the number of cases concerning the recognition and enforcement of foreign court rulings rendered in civil and criminal matters and the cross border insolvency cases that have been acted upon before Montenegrin courts does not exist.  
The Commercial Court of Podgorica that is, according to Article 20 of the Law on Courts, in charge of deciding on the recognition and enforcement of foreign court rulings rendered by commercial courts, as foreign arbitral awards: 

· acted, in 2010, upon 20 cases concerning the recognition and enforcement of foreign court rulings and upon 1 case concerning insolvency based on the foreign court ruling rendered in the matter of insolvency;

· acted, in the first six months of 2011, upon 15 cases concerning the  recognition and enforcement of foreign court rulings, and did not act upon any insolvency case based on a foreign court ruling.

The Basic Court of Podgorica:

· acted, in 2010, upon 43 cases concerning the recognition and enforcement of foreign court rulings rendered in civil matters; 

· acted, in the first six months of 2011, upon 14 cases concerning the  recognition and enforcement of foreign court rulings. 

During acting upon requests, courts abide by the provisions of the Court Procedures Rules, i.e. they act pursuant to Articles from 101 through 111, as well as pursuant to the provisions of the Law on Civil Procedure.

Precise statistical data on the cross-border service of judicial documents does not exist. The Ministry of Justice of Montenegro, as the Central Authority through which requests for legal assistance are sent, received, in 2010, more than 5,000 requests concerning civil and criminal matters.  Out of those requests, more than 2,000 ones referred to the service of judicial and extrajudicial documents. 

International legal assistance by means of writs sent to the States with which Montenegro has not entered into a bilateral agreement and which are not Signatory States to the Convention is carried out pursuant to other international treaties or based on the principle of the established reciprocity. 
The major Montenegrin Law governing the enforcement based on the enforceable rulings of foreign courts is the Law on Resolving Conflict of Laws with Regulations of Other Countries (Official Gazette of Federal Republic of Yugoslavia, Nos. 43/82, 72/82 and 46/96, 6/2002 and 46/2006), which, in its Articles  from 86 through 102, governs the method of recognizing and enforcing foreign court rulings; equals a foreign court ruling to a national ruling; prescribes that such ruling shall be recognized if a party requesting such recognition presents the confirmation of the competent court or other authority corroborating that the ruling is final and enforceable according to the law of the State where it was rendered. 

Article 92 of the foregoing Law prescribes that a foreign court ruling shall not be recognized if reciprocity is lacking and that the existence of reciprocity is assumed until evidence to the contrary is presented. 
Due to the similar features of legal systems and the legal tendency prevailing in the Western Balkans countries, it would be useful to facilitate the court cooperation through developing a multilateral or regional document to be entered into – which would improve the enforcement in cross-border civil and commercial matters. 
�…as well as of foreign arbitral awards??????????





