Dr. Christa Jessel-Holst (Hamburg)
Komentar srpskog nacrta zakona o medijaciji

Opšti utisak:

Tekući nacrt je veoma detaljan. Takođe je veoma inovativan. Namera je da se ojača medijacija. Opšti utisak o nacrtu je veoma pozitivan.

Primedbe:

1. Član 1 stav (1) – Barem na engleskom jeziku, ova odredba nema smisla.

2. Član 2 – Predlog je da se izbaci („ko-medijacija“).

a) Član 2 u osnovi sledi član 3 direktive o medijaciji. Razlika je što su autori srpskog nacrta ubacili izraz „ko-medijacija“. Ko-medijacija se obično shvata da označava medijaciju od strane dva medijatora (ne: više). Tipično područje primene na primer bila bi porodična pitanja, kada dva medijatora (jedan pravnik i jedan psiholog) deluju kao ko-medijatori.
b) Onako kakav je sada, član 2 ne sadrži kompletnu definicuju „medijacije“. Na primer, princip dobrovoljnosti (spontanosti) se ne navodi izričito. Međutim, to je samo tehničko pitanje, jer dodatni suštinski elementi medijacije su indirektno definisani u narednim odredbama.

3. Član 4 stav (2) – Predlog je da se ova odredba ponovo razmotri.

U međunarodnim okvirima, stav (2) člana 4 je prilično neuobičajen, što naravno nije argument sam po sebi. Područje stava (2) obuhvata sve sporazume zaključene od strane centralne države, autonomnih pokrajina ili lokalnih samouprava i njihovih organa! Da li se to takođe odnosi i na međunarodne ugovore? Da li se to odnosi na ugovore pokrivene javnim pravom? A šta je sa administrativnim sporazumima?
4. Član 8 stav (2) – Predlog je da se ponovo formuliše ova odredba u smislu da strane će, dok njihovi pravni zastupnici mogu da učestvuju u sudskim postupcima.

U posredovanju treba da bude moguće da se ročišta takođe održavaju i bez pravnih zastupnika strana, ako se to smatra korisnim. Zbog toga treba reći da pravni zastupnici strana „mogu“ da učestvuju u postupcima.
5. Član 9 i 10 – Predlog je da se ove odredbe ponovo razmotre. Poverljivost ide predaleko.

a) Određeni izuzeci, kada se poverljivost ne primenjuje, treba jasno da se navedu u zakonu, to jest:

· Kada je to neophodno s obzirom na srpski javni poredak, posebno u vezi sa zaštitom dece
· U slučaju teških krivičnih dela.

b) Trebalo bi da bude moguće da se medijator pozove na kasniji sudski postupak u vezi sa tumačenjem sporazuma o medijiaciji.

c) Postoji određena opasnost od zloupotrebe. Komparativna iskustva pokazuju da strane (koje nemaju nikakvu nameru da postignu sporazum o medijaciji) ponekad zloupotrebljavaju medijaciju kao sredstvo da se spreči razmatranje određenih činjenica u sudskom postupku (nemački izraz za to je “Flucht in die Mediation”). 
Izlaz bi mogao da bude da se iz poverljivosti isključe one činjenice koje su bile poznate obema stranama pre medijacije.
6. Član 15 stavovi (4) i (5) – Ove odredbe je teško razumeti.

7. Član 16 (stav 5) – Treba pojasniti da se obavezujuće dejstvo sporazuma ograničava na strane i da se ne odnosi na treća lica.

8. Član 17 – Ovaj član treba ponovo razmotriti iz više aspekata.

a) Da li će za jednu stranu biti moguće da registruje sporazum, ili će za registrovanje biti potrebna i saglasnost druge strane?

b) Kada registrovanje vrši lice koje obavlja javnu funkciju (stav (1)), da li će sporazum biti automatski registrovan, ili će prvo biti pregledan, i u kom obimu? Za pregled, preporučuje se srednji način. 
Svakako, ne bi trebao da bude kompletan pregled. Ali bilo bi podjednako loše da pregleda uopšte ne bude (u suprotnom, čak i sporazum o medijaciji o prodaji bebe bi mogao da bude registrovan). Umesto toga, (samo) određeni osnovni uslovi treba da se provere (usaglašenost sa srpskim javnim poretkom, zakonitost sporazuma, zaštita od zloupotrebe). U slučaju da ti uslovi nisu zadovoljeni, trebalo bi da bude moguće da se odbije izvršenje registracije.
c) Pod uslovima nabrojanim u stavu (2), sporazum će biti primenljiv ako ga potvrdi Medijatorska komora. U zakonu treba navesti koje uslove lice koje nastupa ispred Medijatorske komore mora da ispunjava kako bi to moglo da obavi (samo lica sa pravnim kvalifikacijama).
9. Član 20 stav (1) – Ova odredba može da se stavi ovde, ili u zakon o građanskom postupku.

10. Član 24 – Generalna ideja iza ove odredbe je odlična!

Međutim, barem iz perspektive nemačkog sistema sudskih troškova, tekuća formulacija ovog člana (automatsko oslobađanje od plaćanja svih neizmirenih sudskih ili administrativnih troškova) može da dovede do zloupotrebe i može posebno da znači kraj sudskih poravnanja. Namera medijacije trebala bi da bude da se stranama da podstrek da postignu sporazum, a ne: da koriste usluge sudova sve do samog izricanja presude a onda da se otarase (već načinjenjih) sudskih troškova prelaskom na (jeftiniju) medijaciju.
Pod srpskim sistemom sudskih troškova, situacija bi naravno mogla da bude drugačija.

11. Član 37 stav (2) br.2 – Predlog je da se izbaci stav (2) br.2 kao i stav (4) (uslov od najmanje 30 medijacija tokom perioda važenja licence).

Takav uslov izgleda prilično neuobičajen. On nema stvarnog smisla. Na primer, lice koje je tek završilo kurs za medijaciju, bez ikakvog praktičnog iskustva, moglo bi da radi kao medijator, dok lice sa 20 medijacija u toku važenja licence bi bilo isključeno.
Medijacija može da se obavlja kao glavno zanimanje, ili kao dodatni posao. Zašto bi uspešnom advokatu, koji se takođe bavi medijacijom, ali ne kao glavnim zanimanjem, bio potreban minimum od 30 medijacija? Slučajevi medijacije mogu biti veći ili manji, da li zaista treba svi da se podjednako broje? Šta je sa medijatorom koja je rodila dete i radila je samo deo perioda važenja licence?
Tačno je da stav (4) člana 37 čini izuzetke mogućim, ali to bi značilo preispitivanje svakog pojedinačnog slučaja. Za mene, osnovni princip stava (2) br.2 nije ubedljiv.

12. Član 38 stav (2) – Tekst treba da glasi ovako: ...“spor u kome je medijator posredovao ili (ne: i) Disciplinska komisija...“ (dispute in which the mediator mediated or (not: and) the Disciplinary Committee).
13. Medijatorska komora – Funkcijska struktura
Član 52 ff daje Medijatorskoj komori duplu funkciju – na jednoj strani to je profesionalno udruženje svih medijatora, na drugoj strani ona ima određene atribute i ovlašćenja javnog organa (član 54).

Bilo bi važno da se pronađe podesna struktura za Srbiju da prvu i drugu funkciju obavlja po jedan pojedinačni organ.

14. Oslobađanje hendikepiranih lica od troškova parnice

Glavni podstrek za korišćenje medijacije umesto sudova je da se uštedi na troškovima.

Što se tiče sudskih postupaka, postoji mogućnost da se hendikepirana lica oslobode od parničnih troškova putem molbe. Da li postoji sličan sistem za sporove koji su podobni za medijaciju?

15. Test za medijaciju (Self-test mediation)
Treba napomenuti da je Holandija napravila takozvani „self-test mediation“. To je upitnik na jednoj strani koga popunjavaju strane. Namera je da se strane podrže u donošenju odluke u korist/protiv medijacije.

Ako želite, može vam se poslati nemačka verzija tog upitnika.

16. Odredba o ocenjivanju – Predlog je da se ubaci novi član 64 (obavezno ocenjivanje zakona o medijaciji nakon određenog vremenskog perioda).

Posebna vrednost ovog nacrta je to što je pun novih ideja. Za unapređenje medijacije u Srbiji, to je odgovarajući prisup. Međutim, određeni koncepti mogu da izdrže probu u praksi, ili da se pokažu problematični.

Sličan problem su imali autori direktive EU o medijaciji, što je moralo da se preispita nakon određenog vremenskog perioda (član 11).

Bilo bi korisno staviti, u prelaznim i završnim odredbama zakona o medijaciji, da će nakon određenog vremenskog perioda (jedna godina?) primena zakona o medijaciji biti ocenjivana, na primer od strane nekog skupštinskog komiteta (a od strane Medijatorske komore samo ako Komora ima potrebnu nezavisnost i ne predstavlja samo interese medijatora).
Kao posledica, moguće zloupotrebe mogu da se pojave i mere mogu biti preduzete da se iste zaustave.
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Comments on the Serbian Draft Law on Mediation

General impression:

The present draft is very detailed. It is also very innovative. The intention is to strengthen mediation.  The general impression of the draft is very positive.

Remarks:

1. Art. 1 para.(1) – At least in English translation, the provision does not make sense. 

2. Art. 2 – The proposal is to delete “(co-mediation)”.

a) Art. 2 basically follows Art. 3 of the mediation directive. One difference is that the authors of the Serbian draft have inserted the expression “co-mediation”. Co-mediation is normally understood as meaning mediation by two mediators (not: several).  A typical scope of application would e.g. be family matters, where two mediators (one jurist and one psychologist) act as co-mediators. 

b) As it is now, Art. 2 does not contain a full-fledged definition of “mediation”. For example, the principle of voluntariness is not mentioned expressly. However, this is only a technical question, since additional essential elements of mediation are indirectly defined in the following provisions.

3. Art. 4 para.(2) – The proposal is to re-consider this provision.

In international comparison, para.(2) of Art. 4 is quite unusual, which of course is no argument per se.  The scope of para. (2) includes all agreements concluded by the central state, the autonomous provinces or local self-government units and their bodies!  Does this also extend to international contracts? Does it apply to contracts covered by public law? And what about administrative agreements? 
4. Art. 8 para.(2) – The proposal is to re-formulate the provision in the sense that the parties shall, whereas their legal representatives may participate in the proceedings.

In mediation it should be possible to hold hearings also without the legal representatives of the parties, if deemed useful. Therefore it should be stated that the legal representatives of the parties “may” participate in the proceedings.

5. Arts. 9 and 10 – The proposal is to re-consider these provisions. Confidentiality goes too far.

a) Certain exceptions, where confidentiality does not apply, should be stated expressly in the law, namely:

- where this is necessary for considerations of the Serbian public policy (ordre public), in particular protection of children

- in case of severe criminal offences.

b) It should be possible to summon the mediator in later court proceedings regarding the interpretation of the mediation agreement.
c) There is a certain danger of abuse. Comparative experience shows that sometimes parties (who do not have any intention to reach a meditation agreement) misuse mediation as a means to prevent the consideration of certain facts in court proceedings (the German expression for this is “Flucht in die Mediation”).

A way out could be to exclude from confidentiality those facts which have been known to both parties in advance of the mediation.

6. Art. 15 paras. (4) and (5) - These provisions are difficult to understand.

7. Art. 16 para. (5) – It should be clarified in the provision that the binding effect of the agreement is restricted to the parties and does not extend to third parties.

8. Art. 17 – The provision should be re-considered under several aspects.

a) Shall it be possible for one party to have the agreement registered, or shall the consent of the other party be needed for registration?

b) When registration is performed by a person exercising public authority (para. (1)), will the agreement be registered automatically, or shall it be examined first, and to what extent? For the examination, a middle course is recommended.

Surely, there should not be a complete examination. But it would be equally bad to have no examination at all (otherwise, even a mediation agreement on the sale of a baby could be registered). Instead, (only) certain basic requirements should be checked (conformity with the Serbian ordre public, validity of the agreement, protection against abuse). In case such requirements are not met, it should be possible to reject the registration.

c) Under the conditions enumerated in para.(2), the agreement shall be enforceable if the Chamber of Mediators places a confirmation on it. It should be stated in the law which requirements the person acting for the Chamber of Mediators has to fulfill in order to be able to do this (persons with legal qualifications only).

9. Art. 20 pars. (1) – This provision could be placed here, or in the Civil Procedure Code.

10. Art. 24 – The general idea behind this provision is excellent! 

However, at least from the perspective of the German system of court fees, the actual wording of the provision (automatic exemption from the payment of all outstanding court or administrative fees) could lead to an abuse and could in particular mean the end of court settlements.  The intention of mediation should be to give to the parties an incentive to reach an agreement, not: to use the service of the courts until just before the judgment is rendered and then get rid of (already generated) court fees by switching to (cheaper) mediation.

Under the Serbian system of court fees, the situation could of course be different.

11. Art. 37 para. (2) no.2 – The proposal is to delete para.(2) no. 2 as well as para.(4) (requirement of minimum 30 mediations during the license validity period).

Such requirement seems rather unusual. It does not really make sense. For example, a person fresh from mediation course, with no practical experience at all, would be able to act as a mediator, whereas a person with 20 mediations within the license period would be excluded. 

Mediation may be exercised as the main profession, or as a sideline-job. Why should a successful lawyer, who also engages in mediation, but not as the main business, need a minimum of 30 mediations? Mediation cases may be bigger or smaller, should they really all count the same? How about a mediator, who has given birth to a child and has worked only part of the license period?

It is true that para.(4) of Art. 37 makes exceptions possible, but this would mean the examination of every single case. For me, the underlying principle of para. (2) no. 2 is not convincing.

12. Art. 38 para. (2) – The text should read as follows: “… dispute in which the mediator mediated or (not: and) the Disciplinary Committee…”

13. Chamber of Mediators – Governance structure?

The Articles 52 ff. attribute to the Chamber of Mediators a double function – on the one hand it is the professional association of all the mediators, on the other hand it has certain attributes and powers of a public authority (Art. 54). 

It will be important to find a proper structure for Serbia for the exercise of the one and the other function by one single body.

14. Exemption from costs of litigation for persons in need

A major incentive for the use of mediation instead of courts is to save costs. 

For court proceedings, the possibility exists for persons in need to be exempted from the costs of the litigation upon application. Is there a similar system for disputes that are suitable for mediation?

15. Self-test mediation

It should be mentioned that the Netherlands have developed a so-called “self-test mediation”. This is a one-page questionnaire to be filled in by the parties. The intention is to support them in making a decision for/against mediation.

If desired, the German version of this questionnaire can be transmitted.

16. Evaluation clause – The proposal is to insert a new Art. 64 (obligatory evaluation of the law on mediation after a certain period of time).

The special merit of the present draft is that it is full of new ideas. For the promotion of mediation in Serbia, this is an appropriate approach. However, certain concepts may stand the test in practice, or prove problematic.

A similar problem has been seen by the authors of the EU mediation directive, which has to be reexamined after a certain interval (Art. 11).

It should be useful to provide, in the transitional and final provisions of the mediation law, that after a certain period of time (one year?) the application of the law on mediation shall be evaluated, for example by a parliamentary committee (by the Chamber of Mediators only if the Chamber has the necessary independence and does not only represent the interests of mediators). 

As a consequence, possible abuses could be laid open and measures could be taken to stop them.
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