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GIZ Open Regional Fund for South East Europe – Legal Reform, in cooperation with:
BERP, Balkan Enforcement Reform Project

Sub-project: Regional legal reform and harmonization of business law namely with regard to cross-border proceedings 
- Cross-border enforcement -
Goals: 
As a preparation to a technical meeting of regional and international experts whereat the following, but not exclusively, are the goals:

· Enabling and simplification of cross-border enforcement of judgments in civil and commercial matters by way of mutual recognition of decisions within the region

· enabling and simplification of cross-border insolvency proceedings
· enable cross border service of judicial and extra judicial documents

Questionnaire
(to be filled in by the national reporters)

I. Overview of national legislation on recognition and enforcement of enforceable titles in civil and commercial cases

1. List of the relevant legislation 

· Art. 86-101 of the Private International Law Code of 1982, (OJ SFRY 43/82 and 72/82, OJ RB&H 2/92 and 13/94)

· Art. 19 of the Code on Execution Procedure of the Federation of B&H (OG FB&H No. 32/03, 52/03, 33/06, 39/06 and 39/09) as well as the Code on Execution Procedure of the Republic of Srpska (OG RS, No.59/03, 85/03, 64/05 and 118/07), Art. 18 of the Code on Execution Procedure of the District of Brčko, OG No. 8/00, 1/01, 5/02, 8/03 19/07 and 2/08) 
II. Existing bilateral and multilateral conventions between States of Western Balkans and third countries (including those relating to cross border service of documents) 
1. list of pertinent bilateral conventions

Existing bilateral treaties between Bosnia and Herzegovina and other states of Western Balkans or third states can be divided in the groups: 1. the treaties to which party the former SFR of Yugoslavia was a party and which are taken over by B&H with the notification of succession and 2. treaties signed by B&H as an independent state.   

a) The first group of treaties, which is still mostly in force also in other former Republics of Yugoslavia, signed by the former SFR of Yugoslavia includes:

· Agreement on Legal Aid in Civil and Criminal Matters between SFRY and the People's Democratic Republic of Algeria signed on 31.03.1982 (OJ SFRY international treaties No. 2/83, entered into force 20.12.1984)
· Agreement between SFRY and Austria on mutual legal relations signed on 16.12.1954. (OJ SFRY – Annex No. 8/55, entered into force on 13.12.1955; see also Austrian Bundesgesetzblatt III No. 156/1997 „Bilateral Treaties between SFRY and Austria which are still in force“);

· Agreement between SFRY and Austria on mutual recognition and enforcement of judgments of arbitral courts and arbitral settlements in commercial matters of 18.03.1960. (OJ SFRY- Annex No. 5/61, entered into force 17.05.1960.; see also Austrian Bundesgesetzblatt III No. 156/1997 „Bilateral Treaties between SFRY and Austria which are still in force“);

· Agreement between SFRY and Austria on mutual recognition and enforcement of decisions on child support obligations of 10.10.1961 (OJ SFRY – Annex No. 2/63, entered into force 25.12.1962);

·  Convention between Belgium and SFRY on issuing copies of public register data and abolishing legalization of 24.09.1971 (OJ SFRY, No. 55/72, entered into force 01.12.1972);
· Agreement between Belgium and SFRY on legal assistance in civil and commercial matters of 24.09.1971 (OJ SFRY - Annex- No. 7/74, entered into force on 01.06.1972);

· Convention between Belgium and SFRY on the recognition and enforcement of alimony decisions of 12.12.1973 (OJ SFRY - Annex, No. 45/76, entered into force 08.03.1976);

· Agreement between Bulgaria and SFRY on mutual legal assistance of 23.03.1956 (OJ SFRY – Annex, No. 1/57, entered into force 17.01.1957);

· Agreement between Czechoslovakia and SFRY on regulation of legal relations in civil, family and criminal matters of 20.01.1964 (OJ SFRY - Annex, No. 13/64, entered into force on 02.08.1964). The Treaty is still in force in relation to the Czech Republic and Slovakia;

·  Agreement between France and SFRY on facilitating the use of Hague Convention on Civil Procedure of 29.10.1969 (OJ SFRY – Annex No. 21/71, entered into force on 01.01.1971);

· Convention between France and SFRY on the issue copies of public register personal data and abolishing legalization of 29.10.1969. – only the part which relates to legal assistance (OJ SFRY – Annex No. 3/71, entered into force on 01.11.1970);

· Convention between SFRY and France on jurisdiction and the law applicable to family law of 18.05.1971 – only the part which relates to legal assistance (OJ SFRY, No. 55/72, entered into force on 01.12.1972);

·  Convention between SFRY and France on the recognition and enforcement of judicial decisions in civil and commercial matters of 18.05.1971 (OJ SFRY – Annex No. 7/72, entered into force on 01.02.1972);
· Convention between SFRY and Greece on the reciprocal legal relations of 18.06.1959. (OJ SFRY – Annex No. 7/60, entered into force on 31.03.1960);

· Convention between SFRY and Greece on the mutual recognition and enforcement of judicial decisions of 18.06.1959 (OJ SFRY – Annex No. 6/60, entered into force on 31.03.1960);

· Agreement between SFRY and Iran on mutual abolishment of the obligation of «CAUTIO IUDICATUM SOLVI» before Yugoslavian and Iranian courts of 9. and
14.05.1956 (OJ SFRY – Annex No. 2/57, entered into force on 14.05.1956);

· Convention between Kingdom of Serbs, Croats and Slovenes and Italy on the legal and judicial protection of citizens of 06.03.1922 (OJ SFRY, No. 42/31.) In force are only Articles 13-16 which stayed in force on the basis of the Convention between SFRY and Italy on mutual legal assistance in civil and administrative matters of  03.12.1960);

· Convention between SFRY and Italy on mutual legal assistance in civil and administrative matters of 03.12.1960 (OJ SFRY, Annex No. 5/63, entered into force on 20.01.1967);

· Agreement between SFRY and Cyprus on legal assistance in civil and criminal matters of 19.09.1984 (OJ SFRY - International agreements, No. 2/86, entered into force on 15.02.1980);

· Agreement between SFRY and Hungary on mutual legal business of 07.03.1968. (OJ SFRY, Annex No. 3/68, entered into force on 18.01.1969);

· Agreement between SFRY and the Peoples Republic of Mongolia on legal assistance in civil, family and criminal matters of 08.06.1981 (OJ SFRY, International agreements, No. 7/82, entered into force on 27.03.1983);

· Agreement between SFRY and Norway on mutual recognition of diplomatic and consular form of marriages of 10.04. and 31.08.1957(OJ SFRY -Annex, No. 6/58, entered into force on 31.08.1957);

· Agreement between Poland and SFRY on legal business in civil and criminal matters of 06.02.1960 (OJ SFRY – Annex, No. 5/63, entered into force on 05.06.1963);

· Agreement between SFRY and Peoples Republic of Romania on legal assistance of 18.10.1960. (OJ SFRY- Annex, No. 8/61, entered into force on 01.10.1961). Additional Protocol concluded on 21.01.1972., OJ SFRY - Annex, No. 4/73;

· Agreement between SFRY and RSFSR on legal assistance in civil, family and criminal matters of 24.02.1962 (OJ SFRY – Annex, No.5/63, entered into force on 26.05.1963). The agreement is still in force in the Russian Federation as the legal successor of the RSFSR. Ukraine and Belarus confirmed the succession of the agreement for them, while some other former states of the RSFSR did so by implication. 

· Convention between SFRY and Turkey on mutual relations in judicial, civil and commercial matters of 03.07.1934 (OJ SFRY, No. 263/36, entered into force on 27.07.1937);

· Convention between Great Britain and SFRY on regulation of mutual assistance in procedures in civil and commercial matters that take place before judicial authorities 27.02.1936 (OJ SFRY, No. 116/37, entered into force on 18.08.1937).
b) Agreements signed by Bosnia and Herzegovina as an independent state are:

· Agreement between B&H and Croatia on legal assistance in civil and criminal matters, signed on 26.02.1996
· Agreement between B&H and Slovenia on legal assistance in civil and criminal matters, signed on 21.10.2009
· Agreement between B&H and Serbia and Montenegro on legal assistance in civil and criminal matters, signed on 24.2.2005
· Agreement between B&H and Slovenia on legal assistance in civil and criminal matters, signed on 13.09.2005
2. list of pertinent multilateral conventions

· Convention on the Recovery Abroad of Maintenance (1956), (OJ SFRY-Annex No. 2/1960);
· European Convention of Information on Foreign Law of 7.06.1968, (OJ SFRY, International Agreements, No. 7/91); 
· Hague Convention on Abolishing the Requirement of Legalization for Foreign Public Documents (1961), (OJ SFRY, No. 10/62);
· Hague Convention on Civil Procedure (1905), (OJ Kingdom of Yugoslavia, No. 100/1930);
· Hague Convention on Civil Procedure (1954), (OJ SFRY-Annex, No. 6/62);
· Hague Convention on International Access to Justice (1980), (OJ SFRY-International Agreements,  No. 4/88);
· The Hague Convention on Civil Aspects of International Child Abduction (1980), (OJ SFRY-International Agreements, No. 7/1991); 
· Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters (1965), (entered into force on 1.2.2009);
· Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters (1970), (entered into force on 15.8.2008);
· New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, (OJ SFRY-International Agreements, No. 11/81);
· European Convention on International Commercial Arbitration (1961), (OJ SFRY, No. 12/93);
· Geneva Protocol on Arbitration Clauses (1923), (OJ SFRY, International agreements, No. 4/59);
· Geneva Convention on Execution of Foreign Arbitral Awards (1927), (OJ SFRY, International agreements, No. 4/59);
III. Brief description of the legal requirements and procedure for the recognition and enforcement of foreign enforceable titles.
a) Procedure

The courts competent for the procedure on recognition and enforcement of foreign judgments are the cantonal courts in the Federation of B&H, the district courts of the Republic of Srpska, and the basic court in District Brčko. The procedure on recognition end enforcement is a non-litigious and adversarial procedure, which results in a declaratory decision on recognition and/or enforcement of the foreign judgment. In the positive case, if the foreign judgment is recognized, the foreign judgment is equaled to the domestic judgment (Art. 86 PIL Code). The application for recognition in status matters may be submitted by every party who has a legal interest (Art. 101 para. 6 PIL Code). Due to the prevailing opinion of the science, this provision is to be regarded as not restricted only to status matters, and should therefore be applied in all cases. However, only the case of status matters is regulated by the PIL Code.  According to Art. 101 para. 2 PIL Code an appeal may be filed within 15 days from the day the decision was served on the parties. The competent court for the appeal is the Supreme Court of the Federation of B&H, the Supreme Court of the Republic of Srpska and the Appellate Court of the District Brčko. When deciding on the recognition and enforcement as a preliminary question, every court is competent (Art. 101 para. 5 PIL Code). If the court decides on the recognition and enforcement of judgments in the execution procedure, the competent courts are the basic courts of the Republic of Srpska and District Brčko, and the municipal courts of the Federation of B&H. When deciding on recognition and/or enforcement in an execution procedure, the right of the respondent to be heard is not given in the first instance, but within his right to appeal.
b) Requirements

The requirements for recognition and enforcement in accordance with the PIL Code are mostly of procedural nature and the court competent for recognition may examine the foreign decision on the merits only within the requirement of protection of national ordre public or when the foreign judgment deals with status matters of the citizens of B&H. The requirements for the recognition and enforcement of the foreign judgment are:

1. Foreign court judgment/decision or judicial settlement (Art. 86 PIL Code)
Only court judgments, decisions or settlements, as well as decisions of other organs whose decisions are equated in the state of origin (e.g. some decisions of notaries) may be recognized. In accordance with Art. 86 and Art. 1 of the PIL Code only decision in status, family and property matters may be recognized, and therefore not the judgments which resolve issues of public law (e.g. taxes).
2. finality (Art. 87 PIL Code)
The party needs to submit the confirmation that the decision of the court of origin is final, so that the appeal of the judgment in the state of origin is not possible. 

3. right of defense (Art. 88 PIL Code)
The right of defense comprises only the right of the respondent to take part in the proceedings. This requirement is fulfilled as soon as there was no violation of the provisions on the service of process. The court will examine this requirement only at the request of the respondent. All other rights of the respondent in accordance with Art. 6 of the European Convention on Human Rights are regarded to be a part of the ordre public requirement and need to be examined by the court ex officio within that requirement.
4. No exclusive jurisdiction of the courts of B&H (Art. 89 PIL Code)
The foreign decision will not be recognized, if the subject matter of the decision falls within the exclusive jurisdiction of the courts of B&H according to the PIL Code. The only exception to this rule exist in matrimonial matters, when the defendant of the proceedings in the state of origin is requesting for recognition in B&H, or if the defendant does not make an objection to the application of the plaintiff.

5. no res iudicata in B&H (Art. 90 PIL Code)
A foreign decision shall not be recognized if in the same case there is a decision by a court on other organ in B&H or if another foreign decision in the same case has already been recognized.

6. ordre public (Art. 91 PIL Code)


The foreign judicial decision shall not be recognized if it is in violation of the domestic public policy. The public policy clause is to be interpreted in a restrictive manner and is mostly used in cases of violation of Art. 6 of the European Convention on Human Rights and status questions of domestic citizens.

7. reciprocity (Art. 92 PIL Code)
Art. 92 PIL Code provides a legal presumption that reciprocity exists unless the contrary is proven. Consequently, in order to establish that there is no reciprocity with the state of origin, it needs to be proven that in similar matters decisions of the courts of B&H have not been recognized in the state of origin of the foreign decision. If the court is not sure of the existence of reciprocity, it addresses the state Ministry of Justice for information. If the Ministry of Justice gives the court no information on the reciprocity in relation to the state of origin in question, the legal presumption of the existence of reciprocity speaks in favor of the recognition of the foreign decision. The requirement of reciprocity is not needed in matrimonial causes or in disputes concerning the determination and contestation of paternity or maternity as well as where the recognition or execution of a foreign judicial decision is applied for by a citizen of the B&H.
8. Requirements related to status matters (93-95 PIL Code)
The PIL Code differentiates between three cases on status matters in relation to a) domestic citizens (Art. 93 PIL Code), b) citizens of the state of origin of the foreign decision (Art. 94 para. 1 PIL Code), c) citizens of a third state which is not the state of the origin of the decision. In the first case, if pursuant to the PIL Code domestic law should have been applied, but was not applied before the court in the state of origin of the decision, the decision shall not be recognized if the foreign law that was applied substantially differs from the law of the B&H. In the second case, the exclusive jurisdiction, reciprocity and public policy are not requirements for the recognition of the foreign judgment. In the third case, the decision will not be recognized if it would not be recognized in the state of which the person in question is a citizen.
IV. Ideas for possible mechanisms to enable cross border recognition and enforcement of enforceable titles (e.g. Convention, bilateral agreements and multilateral agreements)
Signing of multilateral agreement between the states of Western Balkan is the best option. The provisions of the Lugano Convention can serve as the basis of the future agreement. Only provisions of the Lugano Convention which are not acceptable for the states of Western Balkan at this point of time should be excluded or changed for the purposes of the multilateral agreement.
V. Cross-border service of documents

According to Art. 338 of the Code on civil procedure of the FB&H and the Republic of Srpska, the service to citizens of B&H abroad may be accomplished by regular mail or through consular or diplomatic representatives of B&H in the respective foreign country. The service to persons or institutions abroad, as well as to aliens enjoying immunity, has to be conducted through diplomatic channels, if the international agreements do not provide otherwise.  According to Art. 342 of the Code on civil procedure of the FB&H and the Republic of Srpska the service to a legal person with a seat abroad, may be conducted to its representative or agency on the territory of B&H. 
Pursuant to Art. 353 of the Code on civil procedure of the FB&H and the Republic of Srpska, if the plaintiff or his legal representative are abroad and have no attorney in B&H, they are obliged to appoint an attorney for purposes of service of process in B&H at the time of bringing the claim. If they fail to comply with this obligation, the court invites them to do this within a certain period of time or the court will dismiss the claim. 

If the defendant or his legal representative are abroad and have no attorney in B&H, the court will invite them to appoint an attorney for purposes of service of process in B&H within a certain period of time. If they fail to comply, the court will appoint a temporary representative on the costs of the defendant, authorized to receive process on behalf of the defendant, and will give the defendant notice thereof through his appointed attorney.  
VII. Practical experience in the countries of West Balkan
1. statistical data on number of cases (if available) concerning:
a) recognition and enforcement of foreign enforceable titles in civil and commercial matters from the region

Recognition of foreign judgments in the Canton of Zenica (Federation of B&H) in the period of 1.04.2008-30.06.2011

Index No. 1- overview sorted by years

	Period
	Total number of applications

received
	Recognized
	Rejected
	Application withdrawn or dismissed on procedural grounds
	Abatement of proceedings

	01.04.-31.12.2008
	76
	67
	1
	7
	1

	2009
	91
	76
	1
	14
	0

	2010
	100
	87
	4
	9
	0

	01.01.-30.06.2011
	55
	50
	0
	5
	0


Index No. 2 - Grounds for rejection of recognition sorted by years

	Period
	Rejected
	Exclusive jurisdiction
	Public policy
	Res iudicata

	01.04.-31.12.2008
	1
	1
	0
	0

	2009
	1
	1
	0
	0

	2010
	4
	2
	1
	1

	01.01.-30.06.2011
	0
	0
	0
	0


Index No. 3 - Overview sorted by years in percentage 

	Period
	Total number of applications

received
	Recognized

%
	Rejected

%
	Application withdrawn or dismissed on procedural grounds

%
	Abatement of proceedings

%

	01.04.-31.12.2008
	76
	88.16
	1.32
	9.21
	1.32

	2009
	91
	83.52
	1.10
	15.38
	0

	2010
	100
	87.00
	4.00
	9.00
	0

	01.01.-30.06.2011
	55
	90.91
	0.00
	9.09
	0


b) cross-border insolvency cases

not available

c) cross border service of documents

not available

2. short summary of (positive or negative) experience within the region

Negative experience in the region exists with regards to partial recognition of judgments. Namely, the PIL Code which is unchanged still applicable in B&H, Croatia, Montenegro and Serbia does not regulate the possibility of partial recognition of judgments. The almost unanimous opinion of the science in the region speaks in favor of the possibility of partial recognition, when the parts of the judgment are dividable. However, a judgment of the Supreme Court of the Republic of Srpska was brought against such possibility. This problem will mostly occur in relation to the requirement of exclusive jurisdiction of domestic courts, when exclusive jurisdiction exists only with regards to one dividable part of the foreign judgment, but the competent court rejects recognition of the judgment as a whole because of this part. Exclusive jurisdiction is the most applied reason for the rejection of recognition of judgments within the region.     
As the index above shoes, only very small percentage of the application is being rejected. When the application of the party does not fulfill the formal requirements, the party is usually advised to withdraw the application in order to avoid the costs. This explains the higher percentage of the applications which were withdrawn.  
3. comments (if any)
VIII. Additional information

1. comments (if any)

PAGE  
1

